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The seminar will start with an overview of the
European patent system and procedures, and
will continue with an in-depth treatment of the
topics:

NEWS ABOUT US
on European IP law in
■ Seminar
September

 non-patentable subject matter,

As previously announced in a special edition
of our Newsletter, we are kindly inviting you to
an advanced training course on European IP
Law from September 5 to September 14, 2013
in Munich.

 assessment of novelty and inventive step

under the EPC (Arts. 54 and 56 EPC),
 requirements of sufficient disclosure of the

invention (Art. 83 EPC) and clarity of the
claims (Art. 84 EPC),

The lectures will be presented by Kador & Partner attorneys as well as prominent IP professionals from the European Patent Office, private
practice and industry, such as, for example,
Dr. Daniele Semino, deputy chairman of EPO
Board of Appeal 3.3.7, Dr. Ludwig von Zumbusch, litigation specialist at Preu Bohlig &
Partner, and Dr. Jörg Dietz, former IP litigation
director of Novartis International AG.

 requirements of Art. 123(2) EPC (added mat-

ter),
 best practice in opposition and appeal pro-

ceedings,
 patent filing strategies, and
 infringement and litigation under European

and German law.
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Furthermore, an overview will be given of the
new Unitary European Patent and the Unified
European Patent Court, as well as the existing
Community Trade Mark system.

■ INTA Dallas 2013
In May 2013, Ms. Corinna Probst, attorney at
law at Kador & Partner, participated in the 135th
INTA annual meeting in Dallas U.S.A. As always,
it was a great opportunity to exchange ideas,
discuss important issues and meet with clients
and colleagues from all over the world.

During the course, an opposition hearing at the
EPO will be attended so that participants will get
a first-hand experience of how such proceedings go.

■ LL.M.

Apart from work, a variety of social activities will
be provided to participants, such as a trip to the
famous castle Neuschwanstein, a sight-seeing
tour of Munich and a trip to the picturesque
town of Salzburg.

Dr. Utz Kador has been active over the past
years in broadening his law spectrum. In very
interesting courses involving comparatively
difficult exams, complex research papers and
work with very capable professors and a group
of nice people, many of whom became real
friends, he completed two LL.M. studies.

For more information on the seminar and for
a detailed description of both the lectures and
the leisure activities please see our web page
www.kadorpartner.de “Seminar”.

One is an LL.M. in “Transnational Commercial
Practice” from Lazarski University of Warsaw,
and the other is an LL.M. from Suffolk University
of Boston in “U.S. and Global Business Law”.

We look forward to seeing you in September!

■ New Web Page
It has taken some time but we are finally happy
to announce that our web page has been completely re-designed to make it easier to navigate
and more pleasant to the eye. We kindly invite
you to visit us at www.kadorpartner.de.

We congratulate him and are proud of his
achievements.

Our new web page

Utz at the ceremony in Boston
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Legal Basis

EUROPEAN PATENT LAW

The new unitary European patent protection
system rests legally on two pillars:

Unitary Patent Protection and
Unified Patent Court System in the
European Union

The first pillar is the above-mentioned Unitary
European Patent (UEP) based on EU regulations 1257/2012 (the “UEP regulation”, setting
up the UEP as such) and 1260/2012 (setting
out the translation requirements for the UEP),
both of December 17, 20123, which entered
into force on January 20, 2013. However, these
regulations will only apply upon entry into force
of the “Agreement on a Unified Patent Court
(UPCtA)”4, which is the second pillar of the new
system.

Introduction
Proposals to provide unitary patent protection throughout Europe have been discussed
for more than 40 years. The European Patent
Convention (EPC) of 1973, which established
a common application and granting procedure
for patents in Europe, already provided in Part
IX for the possibility of a group of contracting
states to create what was termed a “European
Patent with Unitary Character” for those states.

The UPCtA is not a legal act by the EU (as
are the UEP regulations), but an international
agreement between the participating EU member states. Accordingly, this agreement needs
to be ratified by the participating states, which
signed the agreement on February 19, 2013.
All member states of the EU except Spain and
Poland signed the Agreement, including Italy,
interestingly enough, which has so far not joined
the Unitary Patent system.

Now such a “European Patent with Unitary Character” (also “Unitary European Patent (UEP)”)
finally takes shape at least for most of the EU
member states, along with a “Unified Patent
Court (UPCt)” (infringement and nullity court
with exclusive jurisdiction for Unitary and existing European (“bundle”) Patents). However, the
UEP as currently projected will not have effect in
Italy, Spain and probably also Poland, who may
still join the new system later.

Entry into Force
There is some further uncertainty at least as to
when the new system will be enacted, because
Spain is continuing to vigorously attack the projected system.

The actual entry into force of the UPCtA is
regulated in Art. 89(1). Three possible dates
are given there and it is further specified that
the agreement will enter into force at the latest
of these dates:

After Italy and Spain’s legal actions against
the allowability of the “enhanced cooperation
group” between the remaining 25 EU member states who created the UEP system were
recently dismissed by the Court of Justice of
the European Union (European Court of Justice, ECJ)1, Spain has filed another two actions
with the ECJ against the two EU regulations
which set up the basis for the unitary European
patent 2. This may become a serious obstacle
for implementing the system, at least for the
projected time-line.

The first and earliest date stated for entry into
force is January 1, 2014.
The second date given is the first day of the
fourth month after the 13th ratification (necessarily including ratifications by Germany, France
and Great Britain).

3 See Official Journal of the European Union,
L 361/1 to/8 and L 361/89 to /92
1 See Judgment of the European Court of Justice of April 16,
2013 in joined cases C-274/11 and C-295/11

4 Text of the Agreement 1635/12 of Jan. 11, 2013 see
e.g. http://register.consilium.europa.eu/pdf/en/12/st16/
st16351en12.pdf

2 See cases C-146/13 and C-147/13 pending at the ECJ
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The third date is the first day of the fourth month
after the date of entry into force of the amendments to Regulation (EU) 1215/20125 concerning its relationship with the UPCtA.

According to first analyses of the substance
of these actions7, however, it seems that the
chances of substantial parts of the actions
being rejected by the ECJ are promising.
Thus, the new system will most probably not have to be substantially modified.

It can already be said now that the
UPCtA will not enter into force on January 1,
2014, because the second and third dates of
Art. 89(1) UPCtA will certainly be later.

Important Features of the New Unitary
European Patent System

Most probably, the decisive date for the entry
into force of the agreement will be the second
date, because the agreement has to be ratified
by the national parliaments in at least 13 states
and the experience of ratifying of the London
Agreement (which took about seven years)
shows that this may take a considerable time6.

The most important features of the projected
Unitary European Patent (“UEP”) can be summarized as follows:
 The UEP will be administered by the Euro-

pean Patent Office (“EPO”).
 The application and granting procedure

The third date was introduced due to the necessity to adjust EU regulation 1215/2012 to the
UPCtA. However, the ratification process (second date) can be expected to take longer than
introducing the necessary amendments into
that regulation.

will remain the same as for the existing
European Patent.
 After grant of a European Patent, the paten-

tee may choose for the states participating in the UEP system whether he wants to
obtain the new UEP valid in all these states or
a “bundle” of national parts of the European
Patent to be validated in the desired states
according to the system existing today.

Furthermore, it also has to be considered that
the UPCtA will initially enter into force (and,
consequently, the UEP regulation will apply)
only for those participating states which have
ratified the agreement. This means that when
the necessary 13 member states have ratified
the agreement, the unitary patent system will
start with (only) these 13 member states, and
only come into force for further member states
upon the ratification date for the particular state.

 For the states not participating in the new

system (all non-EU states such as Switzerland and Norway, and, as far as EU member states are concerned, Italy, Spain and
probably Poland) there will be no change to
the existing system, i.e. after grant the patentee will obtain a bundle of national parts
of the European Patent to be validated in the
desired states.

Finally, the start of the unitary patent system
may be delayed even further by the fact that
the decisions of the ECJ regarding the two new
legal actions brought in Spain will have to be
awaited, and possible objections of the ECJ
considered.

 A UEP can be requested for all European

Patents which are granted from the day the
EU regulations on unitary patent protection
apply. The request has to be filed within a
month after publication of the decision for
grant. If no such request is filed, the European
Patent will continue as a bundle of national
parts to be validated in the desired states.

5 EU regulation 1215/2012 on the “Jurisdiction and the recognition and enforcement of judgments in civil and commercial
matters” (“Brussels I regulation”)
6 A list of the current ratification status can be found at:
http://ec.europa.eu/internal_market/indprop/patent/ratification/
index_en.htm
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See e.g. Prof. Dr. W. Tilmann in VPP-Rundbrief Nr. 2/2013

 The applicant must hand in an English

case to the Court of Justice of the EU (ECJ)
for a preliminary ruling (Art. 21 UPCtA).

translation (if the patent is written in German
or French) or a translation into any other
official EU language (if the patent is written
in English) during a transitional period of at
least six and at most 12 years. The translation has to be filed within a month after
publication of the decision for grant. After the
transitional period, a translation will only be
mandatory in the case of infringement proceedings

 The Court of First Instance will be divided

into a Central Division (Art. 7 UPCtA) and
so-called Local and Regional Divisions.
Every member state may set up at most
four Local Divisions which are then competent to hear the cases for that state, or may
participate in setting up a Regional Division
together with one or more other member
states, which is then competent for cases in
that group of states.

 A single annual renewal fee for the UEP

will have to be paid to the EPO. The amount
of the fee is not yet fixed but in view of the
considerations in item (19) of EU regulation
1257/2012, the fee can be expected to be in
the order of 1000 Euros in the first year after
grant (6th or 7th year for an average European Patent) and rise to about 6500 Euros
for year 20.

 The Central Division will be split between

annual renewal fees will be reduced. However, it is not yet clear how much that reduction will be.

the UK, France and Germany. The headquarters of the Central Division will be in Paris.
London will deal with patents in the IPC
(International Patent Classification) classifications A and C (chemistry, pharmaceuticals,
biotechnology and also human necessities,
including medical devices) and Munich will
deal with the IPC classification F (mechanical
engineering). Other matters, i.e. classifications B, D, E, G and H including electronics,
software and physics, will be heard in Paris.

 The established post-grant opposition pro-

 In Germany, four Local Divisions of the

 For small and medium size entities the

cedure for European Patents will also apply
for UEPs, i.e. if an opposition is filed it will
relate to all parts of the opposed European
Patent, be it national parts or a UEP.

Court of First Instance will be set up.
 The Court of Appeal will be in Luxembourg.
 The UPCt will have exclusive competence

 All infringement and validity issues con-

over all disputes concerning infringement
and validity issues of UEPs and, in principle,
also of national parts of “conventional” EPs
in the participating states (see Arts. 3 and 32
UPCtA).

cerning a UEP will be handled by the new
Unified Patent Court.
 National Patents (e.g. German national pat-

ents) in UEP member states are not affected
by the new system and will still be available
as an alternative to the UEP, as they are now
instead of national parts of European Patents.

 The proprietor of a “conventional” European

patent (or the applicant of a European patent)
may choose to “opt out” of the exclusive
competence of the UPCt over national parts
of European patents (but not of the exclusive
competence over the UEP) during a transitional period of at least seven years and at
most 14 years (Art. 83 UPCtA). The proprietor/applicant may “opt out” as long as no
action has been brought before the UPCt. If
the proprietor chooses the “opt out” option,

Important Features of the
Unified Patent Court
 The Unified Patent Court (UPCt) will have

a Court of First Instance and a Court of
Appeal (Art. 6 UPCtA). In cases where EU
law plays a role the UPCt will have to refer the
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 If invalidity is raised as a counter-claim in an

the national courts will have competence
over the national parts of his European patent
(as is currently the case), but these courts will
have to apply the regulations of the UPCtA.

infringement action at a Local or Regional
Division, the Local or Regional Division has
discretion to deal with both issues, or to refer
the counter-claim to the Central Division,
while either proceeding with or suspending
the infringement case (bifurcation).

 The proprietor/applicant may choose to

“opt in” again as long as no action has been
brought before a national court.

 An action for revocation may be started with Actions for infringement (including those for

out the party having to file a note of opposition first.

preliminary injunctions, damages, etc.) must
be brought before the Local (or Regional)
Division of the territory

 An action for a declaration of non-infringe-

ment will be stayed if an infringement action
between the same parties is brought before
a Local or Regional Division within three
months.

◽ where the actual or threatened infringe-

ment has occurred or may occur, or
◽ where the defendant has either his resi-

dence or principal place of business, or,
in the absence thereof, has a place of
business (Art. 33 (1) UPCtA).

 The law applicable by the UPCt will be

(Art. 24 UPCtA):
◽ law of the EU including the regulations on

Actions against a defendant who is not resident
and has no place of business in a UPCtA state
may be brought before the Local or Regional
Division according to letter a., or may brought
before the Central Division.

the UEP,
◽ the UPCtA itself,
◽ the European Patent Convention,
◽ other International Agreements applicable

 Actions for revocation or declarations of

to patents and binding on all states that
have acceded to the UPCtA, and

non-infringements must be brought before
the Central Division, unless such actions
are a counter-claim in an already pending
infringement action at a Local/Regional Court
(Art. 33(4) UPCtA).

◽ national law.
 The language of the proceedings at a

Local or a Regional Division will be one of
the official languages of the host state (or
region) of the Division. However a host state
(or region) may designate one (or more) of
the EPC languages (English, French, German) as the language of proceedings at its
Local or Regional Division.

 If an invalidity action has been brought

before the Central Division, the patentee may
subsequently choose to initiate an infringement action at a Local or Regional Division
according to the rules outlined above. The
Local or Regional Division may choose
to proceed with it or to suspend it until a
decision of the Central Division concerning
validity has been issued (bifurcation), or to
submit the infringement action to the Central
Division. Alternatively, the patentee can bring
a subsequent infringement action before
the Central Division, so that the Central Division hen deals with both infringement and
validity.

 Alternatively, the Local or Regional Division

Court can agree with the parties to use the
language of the patent as the language of the
proceedings. If the parties both want to use
the language of the patent and the Local or
Regional Division does not approve this, the
parties can request to transfer the case to the
Central Division.
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 The language of proceedings at the Cen-

for European Patents, which have always been
significantly higher than those for the U.S. or
Japan.

tral Division will always be the language of
the patent.

In spite of all criticism8, both the EU regulations
setting up the Unitary Patent System and the
Agreement on the Unified Patent Court are well
thought through and comply with the legal systems of the European Patent Convention (EPC)9,
on the one hand, and the EU Law, on the other
hand, so that the new system can ultimately be
expected to be a success.

 Appeals from the decisions of the Court of

First Instance will exclusively be heard at
the Court of Appeal in Luxembourg. The language of the appeal will be the language of
the first instance proceedings.
 In cases requiring the interpretation of EU

law (including the UPCtA), the UPCt may
refer the matter to the ECJ (Court of Justice
of the European Union, Art. 21 UPCtA). However, the ECJ will then rule on said specific
matter by giving a preliminary ruling, which
is binding for the decision of the UPCt. Thus,
the ECJ is not acting as a “third instance”
reviewing a complete case. Consequently,
the parties of proceedings at the UPCt do not
themselves have the right to refer questions
to the ECJ, the decision to refer resting solely
with the UPCt itself.

In particular, the Unified Patent Court Agreement
constitutes an almost Solomonic solution for
finding a compromise between, and integrating,
the features of the infringement and invalidation
procedures especially in Germany, Great Britain, the Netherlands and France, each having its
own long-standing tradition and specifics.
One example of this is seen by the fact that the
Unitary Patent Court Agreement allows for a
“bifurcation”, i.e. a separate handling of infringement proceedings, on the one hand, and simultaneous invalidation proceedings between the
same parties, on the other hand. This has always
been the German system, whereas in most other
jurisdictions such simultaneous infringement
and invalidation proceedings are handled by
the same court, which is also provided for as
an alternative to the bifurcation system by the
UPCtA.

Our comment:
After a very long period of more than 40 years
during which different models for a Unitary European Patent have been discussed, launched,
but ultimately abandoned (mainly due to the
fact that no agreement could be reached on
language issues), an “Enhanced Cooperation
Group” of 25 EU member states (all EU member
states apart from Italy and Spain) has finally set
up a system for a Unitary European Patent and
a Unified European Patent Court that complies
with both the EPC and EU Law.

Not all procedures and unresolved issues
(such as the amount of annuities to be paid for
the Unitary Patent) have been fully sorted out
yet. It will also be very interesting to see the
Case Law for the new Unitary Patent developing
from the decisions of the Court of First Instance
and the Court of Appeal of the Unified Patent
Court.

Although set up by an institution of the EU, the
system differs considerably from the well-established Community Trade Mark and the Community Design, in that, for instance, these systems
have provided protection in all EU member
states from the start.

8 see e.g. “The Unitary Patent Package: 12 Reasons for Concern”, by R. M. Hilti, T. Jäger, M. Lamping and H. Ulrich from
Max-Planck-Institute for Intellectual Property and Competition
Law, www.ip.mpg.de

Nevertheless, when the system is implemented
this will be a big step forward toward real Unitary Patent protection for Europe, ultimately
then leading to the desired reduction in costs

9 The EPC has from the very start been drafted to provide the
member states with the possibility to form such unitary patent
systems (see part IX, Art. 142 to 149a) EPC),
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Therefore, patentees requesting a Unitary European Patent instead of a conventional European
Patent are currently faced with some uncertainties. However, the regulations provide a good
basis for a well-functioning system, and the
judges of the Unified Patent Court will largely
be recruited from those with experience in the
national systems, so that the new system will
also work well from this perspective.

The applicant can lift this “processing ban” by
filing a request for early processing pursuant to
Art. 23(2) or 40(2) PCT. Such early processing
may be desirable to have the European patent
granted as early as possible, e.g. for cases of
possible infringement or to be in a better position for license negotiations.
A request for early processing is only effective
in case the requirements of Rule 159(1) EPC are
met, which are as follows:

It is a pity that especially Spain currently seems
to be fiercely intent on attacking the new system
wherever possible, as shown by the recently
filed law suits against both EU regulations. In
the meantime, it seems that Poland also takes a
more skeptical view of the new system because
it has refused to sign the Agreement on the
UPCt. On the other hand, Italy’s signing of this
Agreement shows that Italy is apparently rethinking its originally negative position towards the
new system.

◽ if the international application is not filed

in one of the official languages of the EPO
(English, French, German) a translation into
English, French or German must be filed;
◽ the application documents on which the Eu-

ropean grant procedure is to be based have
to be specified (application as originally filed
or as amended);
◽ the filing and designation fees have to be

paid, as well as the search fee, where a supplementary European search report has to
be drawn up;

In any case, the door will always be open to the
countries not participating in the system now,
so that they can ultimately be expected to join
when the system proves to work well. Of course,
it would be highly desirable to have Spain
and Italy join the new system, given the economic power of these countries which together
have a share of about 20% of EU’s economic
power. Then the system would develop its full
strength.

◽ the request for examination must be filed if

already due (Rule 70(1) EPC);
◽ the renewal fee in respect of the third year

must be paid if already due (Rule 51(1)
EPC).
It has to be noted that, if required, the translation of the application already needs to be filed
together with the request for early processing.

Even deeper insight into the novel European
Patent System will be given during our Seminar
from September 5 to September 14, 2013, in our
office premises in Munich.

Requirements for Early Entry into
the European Regional Phase

The EPO will issue a communication on whether
the request is effective or not. Upon an effective
request the application will be processed in the
same way as a Euro-PCT application which has
entered the European phase by fulfilling the
necessary requirements of Rule 159 EPC within
the 31-month time limit.

Pursuant to Arts. 23(1) and 40(1) PCT a designated/elected office is prohibited from processing an international application prior to the time
limit set forth by Arts. 22 and 39 PCT, respectively. Under the EPC the applicable time limit is
31 months from the filing or priority date.

Furthermore, from the date the applicant’s
request for early processing is effective, any
subsequent withdrawal of the PCT application
according to Rule 90bis PCT will have no effect
in respect of the procedure in the European
phase pursuant to Rule 90bis.6 PCT.
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Paying the claim fees for the 16th and each subsequent claim is not required for the request for
early processing to be effective. These fees can
either be paid later (Rule 162(2) EPC) or the
number of claims can be reduced to avoid the
excess claim fees.

Formally, a communication pursuant to Art. 94(3)
EPC triggers the 24-month deadline as outlined
above. However, as this communication on
EPO form 2001A is computer-generated without
the involvement of a substantive examiner, the
EPO does not consider such a communication
for calculating the 24-month deadline for filing
divisional applications. Hence, the 24-month
deadline is triggered only by the subsequent
communication pursuant to Art. 94(3) and Rule
71(1) EPC or Rule 71(3) EPC.

Clarification from the EPO on
Calculating the 24-month Deadline
for Filing Divisional Applications
As of April 1, 2010, a 24-month deadline for
filing a divisional application is applicable,
starting from the first communication from the
Examining Division pursuant to Art. 94(3) and
Rule 71(1) EPC or Rule 71(3) EPC.

Our comment:
The number of relevant cases seems small, but
if divisional applications are desired and the due
date is considered to have already expired, one
should check whether the due date was calculated from the issue date of a communication on
EPO form 2001A.

Furthermore, a response to an Extended European Search Report issued prior to April 1, 2010,
was not mandatory. The Extended European
Search Report did not trigger the above-mentioned 24-months deadline.
In case the Extended European Search Report
was issued prior to April 1, 2010, and no
response was filed by the applicant (as not
being mandatory), the EPO issued until 2012
a computer-generated communication pursuant
to Art. 94(3) EPC on EPO form 2001A (number
is shown in the bottom left corner of the communication) inviting the applicant to rectify the
deficiencies brought forward in the Extended
European Search Report. Such a communication on Form 2001A only contains one page and
simply refers to the Extended European Search
Report, i.e. does not itself contain an opinion of
the examiner.
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be 775 Euros for one class, 825 Euros for
two classes and 900 Euros for three classes.

EUROPEAN TRADE MARK LAW

 The possibility of filing CTM applications

Proposed Reform of the
European Trade Mark Systems

through National Offices will be abolished.
 It will no longer be possible to defer the

Recently, the European Commission published
a proposal for a reform of the Community
Trade Mark (CTM) system and the harmonized
national trade mark systems10. The proposal
aims at modernizing and streamlining several
provisions in order to make the systems work
more efficiently, to advance harmonization
between the member states and to improve
the means to fight against counterfeit goods in
transit through EU territory.

payment of the filing fees, i.e. applicants will
have to submit or authorize their payment
upon filing the application.
 The current search regimes provided by

OHIM will be abolished. This will help to
speed up the publication of the trade mark
application and the registration procedure.
 The period in which observations by third

parties can be filed has been extended. It
will now start as soon as the interested party
becomes aware of an application, and end
at the deadline for filing opposition or once
opposition proceedings have concluded.

The proposal is a package of three initiatives:
1. Revision of the 1994 Regulation (now codified as 207/2009/EC) on the Community
Trade Mark,

 The relative ground for opposition “bad faith”

will be introduced. This ground will apply
where an applicant applies for a trade mark
in bad faith which is likely to be confused
with an earlier trade mark protected outside
the EU.

2. Revision of the 1989 Directive (now codified
as 2008/95/EC) approximating the national
laws of the Member States relating to trade
marks;
3. Revision of the 1995 Commission Regulation
2869/95 on the fees payable to OHIM.

 Where the proprietor has to prove genuine

use of his trade mark e.g. in opposition proceedings, the relevant five-year period will
be the five years preceding the date of filing
rather than the date of publication.

The main changes introduced into the CTM
system by the new proposal are the following:
 As a consequence of the entry in force of the

Lisbon Treaty, the term “Community Trade
Mark” (CTM) will change to “European Trade
Mark” (ETM), and OHIM is proposed to be
renamed “European Union Trade Marks and
Designs Agency”.

 The rules for designations and classification

of goods and services will be introduced
into the Directive in accordance with the “IP
Translator” Case11 setting new standards in
this regard.

 Instead of the current system, which allows

registration of a CTM for three classes with a
single fee (900 Euros), a “one-class-per-fee”
approach will apply to the ETM. This means
that, for example, registration of an ETM will

10 see http://ec.europa.eu/internal_market/indprop/tm/

11 Decision of the ECJ dated June 19, 2012, case C-307/10,
see also our NewsLetter of December 2012
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The main changes introduced into the national
trade mark laws due to initiative no. 2 are the
following:
 The ex-officio examination for relative grounds

for refusal is to be abolished.

The legislative proposals will be transmitted
to the European Parliament and the Council
for adoption. Once the proposals have been
adopted, which is expected to happen by spring
2014, the EU member states will have to implement the new rules of the Directive into national
law within two years.

 The fee structure will be aligned by making

the registration and renewal of a trade mark
subject to the payment of an additional class
fee for each class of goods and services
which should be included in the initial (application/registration) fee.
 An opposition procedure is to be introduced.

Of course, amendments to national law to
implement the revised Directive will only be necessary to the extent that the national law does
not yet provide for the measures prescribed. For
example, in Germany there has always been an
opposition procedure at the trade mark office;
the CTM opposition was actually modeled on
the German system.

 In an opposition procedure based on a trade

mark which has been registered for more
than five years on the filing (or priority) date
of the opposed trade mark, the applicant of
the opposed trade mark may request proof
of use of the opposing sign.
 An administrative procedure for revocation or

declaration of invalidity will have to be provided at the national trade mark office.
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